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In November and December 2001, the Commission adopted orders that significantly affect the transition to digital television.  Our clients are cautioned that the transition is continuing to evolve and that subsequent Commission decisions, cases, interpretations, staff policy changes, and actions on waiver requests all could have an impact on digital television rules and policies.  Accordingly, this memo is merely a guide.  Before anyone takes any action in reliance on this memorandum, it would be advisable to consult with a lawyer or engineer, as appropriate, for current information.

CURRENT STATUS OF DTV BUILDOUT 


As of mid-February 2002, there are 256 DTV stations on the air; 113 out of 119 in the top 30 markets.  There are 10 construction permit extensions pending.  Of the remaining 1,196 commercial DTV stations, only 92 are on the air, and of the 373 non-commercial DTV stations, 51 are on the air.  There are 77 special temporary authorities in place, with 25 special temporary authorities pending.  

Pending before the Commission are 170 DTV rulemakings and 63 Reports and Orders have been issued on rulemakings.  Generally, the rulemakings request channel changes, or other “tweaks” to the digital allocation.  There are 83 NTSC rulemakings pending, although that number is expected to change dramatically as a result of the Commission’s December ruling it will no longer process NTSC rulemakings proposing channels 52-59, and that it would dismiss pending analog applications on channels 52-59 unless the applicant either agreed to take a digital channel, or was in a position to file a rulemaking to move the channel into the core.

Overall, 2,100 DTV applications were filed with the Commission as a result of the original conversion orders, and 1,750 have been granted.  Of the approximately 350 remaining, these cases are the real tough ones for the Commission.  At least 160 are mutually exclusive with each other, and 85 are not m-xed with each other, but m-xed with other pending applications. 

MINIMUM FACILITIES

As part of a reconsideration of its earlier, stricter DTV requirements, the Commission has decided that it will only require, by May 1, 2002, that commercial television stations construct minimum DTV facilities.  A minimum DTV facility is defined as a facility whose height, power, and location enables it to place a minimum 41 dbµ signal over the entire community of license.  Unlike analog television, digital television has only one defined contour, the 48 dBµ contour.  If the commercial and non-commercial television stations build out the minimum DTV facilities, their digital construction permits will be extended to December 1, 2004 for commercial stations and December 1, 2005 for non- commercial stations.  At that point, they would then be required to increase the coverage to 48 dbµ signal over the community. 

EXTENSIONS OF TIME


The Commission has adopted a new form, FCC Form 337, to be used by commercial and non-commercial permittees to apply for extensions of their DTV construction permits.  The construction permits presently expire May 1, 2002 for commercial stations and May 1, 2003 for non-commercial stations.

Commercial broadcasters have one of two choices.  Either they file FCC Form 337, and the published window for that filing was February 1, 2002 to March 1, 2002, or they build out the minimum facilities by May 1, 2002.  If you plan to be on the air with digital facilities before May of 2002, but those facilities are not yet complete, we strongly urge you to file FCC Form 337, even though you may not need it.  If there is any glitch in the construction, you could find that you have gone beyond the expiration date of the permit.  With regard to the filing window for the Form 337, the staff has advised us that although the application is not on file by March 1, it would still be considered enacted on by the staff as quickly as possible.

As usual, the standard for the extension is an inability to construct through no fault of the licensee.  The Commission has added one additional ground, and for the first time has recognized a lack of funds as a basis for extension.  Please note, however, that since the Commission has authorized construction of minimum facilities, initially, FCC Form 337 requests an extension of time to build the minimum facilities not the authorized facilities.

PROCEDURE FOR MINIMUM FACILITY AUTHORIZATIONS


The minimum facility authorizations will be issued in the form of a Special Temporary Authority (STA).  There must be a cover letter requesting the authorization, the attachment of FCC Form 301 Technical Data to support the request, the appropriate application filing fee for special temporary authority, all submitted in accordance with the proper filing procedures.  The staff are also asking they be furnished courtesy copies because of the great confusion that exists over the proper filing procedures.  You will receive a formal letter from the Commission staff authorizing the operation and specifying the technical parameters, just like a broadcast license, except it would be labeled special temporary authority.  The authority will be good for six months and then may be renewed.  The Commission’s target processing time for a special temporary authority is ten (10) days.

REPLICATION OF SERVICE AREA


The Commission originally required that the full DTV facilities of television stations be constructed by May 1, 2002 (May 1, 2003 for non-commercial stations).  Those initial permits were generally for what is called replication, and television stations which received DTV allocations were protected on their digital facilities out to a contour that would allow them to replicate their NTSC signals, plus a cushion for dual transmitter sites, et cetera.  Stations which did not meet the build-out time were to lose their replication protection.  In the November order, the Commission abandoned that concept, and television stations with digital authorizations will continue to be protected for the foreseeable future out to contours that would replicate their existing analog service areas.  

MAXIMIZATION 


Under many circumstances, analog stations with digital authorizations can actually build digital facilities that would exceed their analog coverage, and this is called maximization.  The applicants for digital facilities may file applications at any time to maximize those digital facilities, and when the application is filed, the station will be protected out to the proposed maximum contours.  The concern for television stations which have not filed maximum applications is that other television stations maximizing their facilities or changing channels might limit or prohibit any future improvement.  Similarly, the “new” Class A stations must also be protected.  Accordingly, licensees and permittees who are considering maximizing their facilities should file sooner rather than later in order to protect their contours.  The down side, of course, to maximizing facilities is the increased operating and the significantly increased construction cost.

DIGITAL TELEVISION CHANGEOVER CONSIDERATIONS


The Commission had originally envisioned that television stations would build digital facilities that essentially duplicated their analog facilities.  By the magic changeover date, those television stations could pick one channel or the other, and use that for its digital facilities, surrendering the second channel.  Many stations are considering a strategy of building minimum DTV facilities, operating those minimum facilities until the DTV changeover, and then using their current analog channels and present transmitters and antennas to commence broadcast operations in the digital format.  It is far cheaper to modify analog facilities to operate on digital than it is to construct all new facilities.  We suggest that there are two scenarios existing television operators might want to consider.  First, they might want to maximize their analog channel and technical facilities in anticipation of being able to use that channel and equipment for digital conversion.  Second, the vast majority of the stations in the country might choose to maintain only minimum facilities, unless they obtain analog and digital must-carry rights, or some revenue stream emerges that will provide a return on the digital investment.  As a result of the November order on reconsideration, there is no deadline for television stations to elect which channels they will use.  The following are the current deadlines for the DTV changeover:

February 1, 2002 – Form 337’s due on or after

May 1, 2002 – Commercial TV station digital CP expires

May 1, 2002 – Commercial TV digital minimum operating hours – prime time

September 1, 2002 – (Voluntary) Top 4 networks provide 50% of prime time programming

          in HDTV

January 1, 2003 – (Voluntary) Network affiliates obtain equipment and pass

      through HDTV, and promote DTV over the air

April 1, 2003 – Commercial TV digital minimum operating hours – 50% of actual 



  analog broadcasts

May 1, 2003 – Non-commercial TV stations digital CP expires

January 1, 2004 – 50% of sets 36" and above and 50% of sets 25"-35" to have DTV tuners

April 1, 2004 – Commercial TV digital minimum operating hours - 75% of actual



    analog operation

December 1, 2004 – Minimum facilities increase to 48 dBµ over community



         of license

April 1, 2005 – Commercial TV digital minimum operating hours- 100% of actual



  analog operation

December 1, 2005 – Non-commercial stations new minimum facilities 48 dBµ 



         over community of license

December 31, 2006 – Present DTV changeover date

December 31, 2006 – (Voluntary) 100% of sets 13" to 35" have DTV tuners
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