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"Quantitative guidelines are a time bomb waiting to explode."

Despite Commissioner Quello's concern that the provisions of the Children's Television Act of 1990 ("CTA") would intrude upon broadcasters' first amendment rights, the Federal Communications Commission ("FCC" or "Commission") has recently issued a Report and Order ("R & O") that initiates the use of quantitative programming guidelines in an attempt to better define broadcasters' obligations under the CTA.


Introduction
In 1990, Congress enacted the CTA in order to "increase the amount of educational and informational broadcast TV available to children."  In order to implement this objective, Congress required the FCC, when reviewing applications for renewal of television broadcast licenses, to consider the extent to which the licensee has served the educational and informational needs of children through the licensee's overall programming, including programming specifically designed to serve such needs.  Most people would agree, however, that the Commission's rules to this point have not provided a clear definition of broadcasters' obligations under this law.  According to the FCC, the imprecision in defining the scope of broadcasters' obligations has led to variations in the nature and level of compliance, the inability of parents to obtain timely access to information regarding the availability of educational and informational programming, and broadcasters' claims that such shows as the cartoon "The Jetsons" meets the Commission's definition of educational and informational programming.  The FCC's stated purpose in releasing this R & O is to clarify broadcasters' obligations under the CTA.

This R & O outlines new procedures that broadcasters must follow in informing the public of the existence and availability of educational and informational programming.  In addition, the FCC has clarified its previous definition of programming "specifically designed" to educate and inform children by listing specific requirements that must be met in order for programming to satisfy broadcasters' obligations under the CTA.  The R & O also implements a processing guideline where those broadcasters that air a certain amount of "core" programming will obtain staff approval of the CTA part of their renewal applications.  Those who fail to meet this specific requirement will still have an opportunity to come before the full Commission to demonstrate compliance with the CTA.


What the Report and Order says
I.  Public Information Initiatives  --  In an effort to improve public accessibility of educational and informational programming, the FCC has implemented several information initiatives.  

a.
On air identification of core programming.  Core programs (which will be described in detail below) must now be identified on the air at the beginning of the program period.  The manner and form of this on-air identification is at the sole discretion of the licensee.

b.  
Information must be made available to programming guides.  Broadcasters must now provide publishers of program guides and listings information identifying core programs and the age group for which the program is intended, even though publishers are in no way required to print such information. 

c. 
Public file proposals.  The following describes changes that will affect the maintenance of a station's public inspection file.  1.  Creation of a children's liaison.  Broadcasters must now designate an employee as the Children's Liaison.  The Liaison is responsible for collecting comments on the station's compliance with the CTA.  Information identifying the Children's Liaison, including the name and method by which to contact the person, must be contained in the station's public inspection file.  2.  Station programming reports.  Station programming reports must still be kept in the CTA file, but now must state how particular programs meet the definition of core programming.  Here, a general description of a series, rather than of each individual program, is sufficient so long as the description is adequate to provide the public with enough information about how the series is specifically designed to meet the educational and informational needs of children.  3.  Separation of CTA reports.  Children's programming reports must now be separated from other reports maintained in the public inspection file.  4.  Publicize children's programming reports.  The R & O requires that the existence and location of children's programming reports be publicized.  Under this provision, the Commission requires on-air publication of these reports.  However, the manner and frequency in which these reports are publicized is in the discretion of the broadcaster.  Moreover, the R & O has removed the choice that broadcasters have previously enjoyed with respect to the filing of children's programming reports.  Now, these reports must be completed on a quarterly basis.  

d.
Station reporting of compliance with the CTA.  A standardized reporting form is forthcoming from the FCC and electronic filing of these forms will be possible.  The form will be titled "Children's Educational Television Report," and those broadcasters that chose to file this report electronically will be listed on the FCC's World Wide Web home page.  

II.  Definition of programming "specifically designed" to serve children's educational and informational needs.  

The Commission's previous definition of educational and informational programming was "programming that furthers the positive development of children sixteen years of age and under in any respect, including the child's intellectual/cognitive or social/emotional needs."  The ambiguous nature of this definition, according to the FCC, has failed to provide licensees with sufficient guidance regarding their obligation to air children's television programming.  In response, the Commission has clarified its definition of programming that will satisfy broadcasters' obligations under the CTA.  Now, programming must be "specifically designed" to meet the educational and information needs of children.  Such specifically designed or "core" programming must meet the following criteria:  

1.  Significant purpose.  The first requirement of core programming is that serving the educational and informational needs of children ages sixteen and under must be a significant purpose of the program.  

2.  Statement of educational purpose.  This requirement necessitates a written statement of a program's educational and informational purpose, including a description of the specific target age group, in the licensee's children's programming report.  This description should also state the expected educational and informational effects of the programming.  Essentially, the description must be adequate to demonstrate that the significant purpose of the program is to educate and inform children.

3.  Broadcast times.  To be considered core programming, the program must be aired between 7 a.m. and 10 p.m. 

4.  Regularly scheduled.  To be considered core programming, the programming must be aired on a regular basis, at least once a week.  The Commission also states that some pre-emption will be allowed, i.e., programming that is regularly scheduled but pre-empted can still be considered as core and therefore contribute to broadcasters' CTA compliance efforts.  It is not clear at this time what amount of pre-emption will be allowed; this will be determined by  Commission staff.

5.  Substantial length.  Programming specifically designed for children must be at least 30 minutes in length.  Programs that are less than thirty minutes will not be considered core programming.  

6.  Identification.  Only programs that are identified as educational or informational will be considered core.  This identification must also be made available to programming guides.

It should be noted at this point that compliance with these six elements will establish that certain programming is core, and consequently receive automatic staff approval, as explained below under the Processing Guidelines Section.

III.  Processing Guidelines
The significance of core programming is found in conjunction with the Commission's new processing guideline.  Simply, this guideline requires that broadcasters air three hours a week, averaged over a six month period, of programming that meets the above definition of core programming.  As long as a broadcaster meets this requirement of airing three hours a week of core programming, the CTA portions of their renewal applications will be automatically approved by Mass Media Bureau staff.  Procedurally, broadcasters can obtain staff approval of the CTA portion of their renewal application by checking a box on the application and by providing supporting information indicating that it has aired three hours per week of core programming.  This method of compliance is what we refer to as a slam-dunk.

On the other hand, the Commission has allowed for other means of complying with its CTA requirements.  Broadcasters that do not air three hours a week of core programming can satisfy their CTA obligation by showing that they have aired a package of educational and informational programming that demonstrates a level of commitment to educating and informing children that is at least equivalent of airing three hours per week of core programming.  The problem with this compliance scheme is that the Commission states that broadcasters may air "somewhat less than three hours per week of core programming."  Consequently, renewal under the CTA portion is subject to the individual, subjective regulation of FCC staff.

Similarly, renewal applications that do not meet the three hour per week guideline, nor that meet the substantially equivalent to three hours a week guideline, will have an opportunity to demonstrate compliance with the CTA in front of the full Commission.  Such a demonstration can be made, according to the R & O, by relying in part on sponsorship of core educational and informational programs on other stations in the market that increases the amount of core educational and informational programming on the station airing the sponsored program, as well as special non-broadcast efforts which enhance the value of children's educational and informational television programming.  The problem here, again, is that this option fails to provide a clear standard upon which broadcasters may rely.  In our view, only those broadcasters with a pretty good reason not to meet the slam-dunk three hours a week guideline should consider these other options.  

IV.  Effective dates and transition period

The rules regarding on-air identification, program guides, public file, and reporting requirements became effective January 2, 1997.  Renewal applications after this date will be subject to the new requirements.  In evaluating compliance with core programming, the Commission will use the new criteria for renewal applications filed after September 1, 1997.  For renewal applications filed through April of 1999, licensee performance during the term will be evaluated under the previous standard as well as under the new provisions.  Thus, licensee performance that pre-dates April of 1999 is evaluated under the old standard, and the performance that post-dates April of 1999 will be judged under the new standard.  The old standard merely stated that the Commission expected licensees to air some educational and informational programming specifically designed for children sixteen years of age and under in order to satisfy renewal review.  Moreover, programming specifically designed for children was educational and informational programming which furthers the positive development of children sixteen years of age and under in any respect, including the child's intellectual/cognitive or social/emotional needs.  Broadcasters that have any questions regarding these changes should contact this office.

�  Commissioner Quello's concurring statement in the 1995 Notice of Proposed Rulemaking.





