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 MEMORANDUM
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Date: March 2005

George will be attending the NAB convention in April in Las Vegas.

*   *   *   *   *

The times they are a-changin’ (and not necessarily for the better). The big news is the resignation of Michael Powell as Chairman of the FCC. On balance, his reign has not been good  for broadcasters, who in any case have not had a friendly face on the 8th floor for some years. 

Powell leaves largely to the sound of one hand clapping. It was a strange time at the FCC, because nobody really knew what Powell’s agenda was, and he never made any effort to articulate a communications vision. He openly advocated the FCC’s abandoning any role in communications development to Congress and thought that the FCC’s prime directive was simply to apply the laws that Congress passed. Of course, that’s a key part of it, but the FCC should also have been telling Congress what it, as the expert body, thought the law underpinning the FCC’s implementing Rules should be.  For example, the FCC never bothered to advise Congress of the need for an amendment to the Telecommunications Act of 1996 to resolve the question of how to handle mutually exclusive commercial and noncommercial FM applications, after Congress authorized auctions. 

If anything, Powell had a techie’s view of the future, and any scheme that contained the words “broadband” or “digital” seemed to find favor, regardless of interference to be caused to existing service or, in the case of digital, the inherent shortcomings of the communications system. Very involved in the policy side of the Commission, he paid almost no attention to the management of the agency. The result was delays that cut across all bureaus--albeit unevenly--in the processing of applications potentially affected by policy changes under consideration but not yet implemented by the agency. Instead of taking advantage of new technology, faster and more accurate computers, large storage banks, and so forth, to improve the “product delivery” of the FCC, it seemed that processing overall slowed down. That’s a direct result of having no guidance from the top, allowing certain categories of applications to languish for years.  It got so bad that the staff was joking about how long it took for anybody to make a decision at the Commissioner level.

The future may not be much better. Two Republican Commissioners, Powell and Kathleen Abernathy, are both leaving, leaving Republican Commissioner Kevin Martin as the only sitting Republican. The trade press has him as the odds-on favorite for Chairman.  Our best guess at this point is that Abernathy would become Acting Chairman upon Powell’s departure in mid-March (there’s no specific departure date yet).  Then, two new Commissioners would be named and would have to pass Hill scrutiny and be confirmed by the Senate, at which point Kevin Martin would become the permanent Chairman.  But the great thing about Washington is, who knows?  A butterfly may make an unscheduled flight from Europe and upset everything.

Also leaving is the Chief of the Media Bureau, Ken Ferree, whose last day is next week. Ferree and Powell were classmates in law school and, publicly at least, were on the same page. Despite early promise, Ferree also ignored the “work” of the Commission, concentrating instead on the policy issues.  

Because almost all of the Bureau Chiefs are now political appointees, selected as much for their loyalties as their capabilities, look for more Bureaus to change hands in the coming months. Unfortunately, one of the non-political appointees, David Solomon, Chief of the Enforcement Bureau and a veteran Commission staffer with good judgement, recently announced that he is retiring.  So, for the first time in years, we’re in a big job scramble, with senior people leaving the FCC in search of private industry jobs (or in some cases, any job). Add to that mix the expected retirement this year of a number of other senior staff in major Bureaus, and it’s going to be an interesting and volatile time in Washington over the next few months. 

*   *   *   *   *

Adding to the impact of the changeover, of course, is the fact that Eddie Fritts has requested that NAB commence its search for his successor.  Eddie has not announced his resignation, and his contract runs through June of 2006. Eddie understood the need for broadcasters to be united and has worked hard to maintain unity within the industry, so it must be frustrating for him to see television broadcasting fragment into dysfunctional sub-groups. There are at least three television factions, and they are working at cross-purposes: the big four networks with their program content, who because of satellite feeds to cable systems can bypass local affiliates; the local affiliates who are forced to cede more and more control to the networks because they can be bypassed; and everyone else. The networks are out of the NAB.  “Everyone else” is turning more and more to ad hoc groups to push their agenda(s).

*   *   *   *   *


Because we’re focussing a lot on Congress these days, we’ve all read in the trade press that the Commission is asking Congress to significantly increase the FCC’s forfeiture authority. Ostensibly, the increase is necessary so that the Commission can “send a message” to the big broadcasters that indecency is not to be tolerated. The problem is that the legislation is going to raise the forfeiture levels across the board, and the Commission does not seem to have any sense of balance. Further, the Commission’s forfeitures have never taken into consideration the relative sizes of facilities. If a small radio station in a remote, sparsely-populated area is fined for not having a proper main studio, it will be fined $20,000, just like a large urban station that also lacks a proper studio but which serves a much wider audience. The Commission of course will respond that they take finances into consideration, but that is somewhat disingenuous because the finances they take into consideration are simply whether you can afford to pay. In other words, if a small station in a rural area can afford to pay the $20,000 fine, it is required to pay, even though by any standard, as a percentage of income or as a measure of harm done, the large station should be fined more. So, if Congress proceeds to raise the forfeiture limits, it is the little guy who is going to get hurt relatively more because of the Commission’s policy (and it has been, notoriously, ever thus).  

*   *   *   *   *


There was one surprise for the Commission (and those whom it regulates) in the Consolidated Appropriations Act of 2005, a bill that was gigantic in scope, running thousands of pages. That bill contained a provision deleting Section 312(g) of the Communications Act.  Section 312(g) is the one that says that if a broadcast station is off the air for 12 consecutive months then its license is forfeit.  Now a problem exists because the Commission adopted a Rule that tracked Section 312 (g), after Congress initially passed 312(g). This, like the multiple ownership mess, probably won’t be addressed by the Commission for any length of time, because (a) they don’t have the Commissioners, and  (b) there is nobody at the Commission who wants to take on the tough issues. 

*   *   *   *   *


On March 1, 2005,  the FCC released two separate Auction 81 Public Notices, one of which listed a group of entities which were identified as having mutually-exclusive, non-daisy-chained pending applications for low power television, television translator, and Class A television broadcast stations.  The other notice stated that every applicant on that list must, no later than 5 P.M. on March 18, 2005, notify (in a specified manner) the FCC auction staff of the FCC Registration Number (FRN) associated with the federal Taxpayer Identification Number (TIN) used by the applicant when it initially submitted its short-form application (Form 175) in June 2000.  If an applicant fails to do so, its application will not be reviewed and it will not be qualified to bid in Auction 81, which is scheduled to start on September 14, 2005.

We foresee several big problems in connection with the Auction 81 Public Notices:

1) Although the FCC says no daisy-chained applications are included in the list, it looks to us as though there actually are some.

2) A number of applications were dismissed by various parties, thus removing certain mutual exclusivities, but it looks like not all of those dismissals were picked up by the FCC staff.

3) A number of  applicants filed curative amendments (also apparently not picked up by the staff) that would have eliminated transmission interference.  The FCC Rules provide that transmission interference, i.e., your application interfering with another application, is the only basis for mutual exclusivity; an applicant is permitted to accept received interference, no matter how bad it is.

The proper way to correct any of these problems is to file a petition for reconsideration, which under the Rules can be filed within 30 days of the release of  public notice of the action giving rise to the problem.  If you wait 30 days in this case, however, you will be given short shrift, given the March 18 deadline for responding to the Auction 81 Public Notices that were released on March 1.  The earliest ones to file a petition for reconsideration will be the first ones looked at.  Therefore, in order to avoid any problems, we strongly recommend that any petition for reconsideration be filed no later than 5 P.M. on March 18, 2005. 

*   *   *   *   *

