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The FM Broadcast Auction Re-started

The big news at the FCC is that, after several fallow years, the Commission is going to make available some new full-service broadcast stations. With a few exceptions, such as low power television and FM translators, the Commission processing line has been marching in place since the 1990s. If you search your memory banks, you will recall that Auction 37 (originally scheduled in the year 2000) was designed to offer, for the first time, approximately 350 new FM allocations. However, that auction was first postponed and later suspended. 

Now the legal impediments are out of the way, and Auction 37 has been revived. It is now scheduled for November 3, 2004, and although the associated filing dates haven’t been announced yet, we would expect applications to participate in the auction (Form 175) would be required to be filed sometime around mid-August to early September. Also, the number of new allocations got cut down to 290, so that essentially means that 290 new FM construction permits are up for grabs. 

Here’s an outline of how it works. You find one or more allocation(s) that you’re interested in, and compute the location of the reference point for each such allocation to see if that’s an acceptable place to build the station. If not, you consult with your engineer, find a place that is acceptable to you and meets the spacing requirements, and when you file the application you can change the reference coordinates so that if you are the successful bidder, those will be the coordinates of your site. You then prepare and file FCC Form 175, in which you establish your qualification to bid in the auction. Information you provide in the 175 also establishes whether you’ll receive new entrant bidding credits (which can be up to 35% of your bid) and identifies the allocation(s) that you are applying for. There is no limit on the number of allocations you can apply for, subject only to the multiple ownership rules. Next, you have to prepare and file the FCC Form 159 transmitting your up-front payment to the Commission. Each allocation will have an amount specified for the up-front payment, the minimum opening bid, and the minimum incremental bids. Because of the way this auction will be structured, the minimum up-front payment for the allocation and the minimum opening bid are the same amount. (Incidentally, in most cases the Commission has doubled the dollar amounts contained the original Auction 37 proposals.)  Only after this has been completed can you participate in the bidding on the allocation(s) that you specified in your 175 and for which you paid the appropriate fee(s) via your 159. 

A couple of things to keep in mind. First, although the list of new allocations will include some really strange and small cities, from Presho, SD, to Condonce, OR, do not be put off by the size of any given city. They are all suburbs of something. 

Next, not all of the allocations will draw competing applicants. If you happen to be the only applicant for the allocation, then it will be awarded to you. If there are two applicants for your chosen allocation, and one subsequently drops out before the auction is held, then you will have acquired the permit for the amount of the minimum opening bid. 

If you are the high (or sole) bidder for a permit, you will then have to file the full FCC Form 301, and that application will be subject to petitions to deny. Assuming the engineering is acceptable and there are no petitions to deny, your application will be granted and you will have a new FM station.  This is why pre-auction planning is so important.

*   *   *   *   *

Indecency Re-visited 

For existing broadcasters, the re-emergence of the FCC as national nanny has been a minor spectacle. Ever since the Superbowl (and Janet Jackson’s costume malfunction), the Commissioners have been vying with one another for the title of Most Vocal Foe of Indecency. 

There may have been a time when we were not so cynical, but this current go-around has got to be a low point. Consider this. 

There has been no net increase in indecent programming since the 1980s, and we are using the term ‘indecency’ in its legal, actionable sense. All of these Commissioners have been watching television and listening to radio for their adult lives, and they have suddenly found levels of broadcast indecency to be a pressing issue. Also, when the FCC fined Infinity in March, the complaint had been pending since July 2001. On March 12, 2004, it fined Clear Channel for a March 2003 show, Clear Channel again for a July 2001 show, and in October of 2003 fined Infinity for an August 2002 show. It takes the FCC 523 days to act on a complaint. Infinity, despite the imposition of numerous fines, has not actually paid a fine since 1995.

Let’s step back a minute and consider the legal situation. The Communications Act prohibits indecent and obscene speech. That provision has been upheld by the United States Supreme Court. The Supreme Court has also upheld the definition of indecency, and that is:

Language or material that, in context, depicts or describes, in terms patently offensive as measured by contemporary community standards for the broadcast medium, sexual or excretory activities or organs.

The definition of indecency is not going to change. However, the way the Commission enforces the rules may change. 

First, Commission policy has always been that the agency would act only on complaints from the public, and so far none of the Commissioners has proposed changing that. But part of the definition of indecency requires the Commission to make an in-context determination. Now the Commission says that certain words, and they have not yet, of course, told us what those words are, are actionable per se, regardless of context. Expect a challenge on that one. Also, in the past if there were a complaint, the Commission would consider the complaint to be against the particular radio or television show that the complainant was watching or listening to at the time of the prohibited utterance. Now the Commission says that if it’s a network or syndicated show, all the  stations that carried that program or that utterance should be fined. Of course, the Commission will have no evidence that the offending show or segment or utterance went out over a particular station, but, at least initially, that won’t slow the regulators down. The broadcaster will have to prove that the program or utterance did not air over its station. This is one of those elephantine enforcement policies that is going to gradually recede into the post-election mists as the current roster of  Commissioners is rotated out. 

Apart from the bad things that will happen to a radio or television station that crosses the new lines, the ancillary unintended effects are not good. Television is rapidly replacing live shows with more and more taped shows to avoid liability. The current crop of shock jocks on radio who run close to the line and sometimes cross it are going to be dropped by the radio stations. It is just too dangerous to carry them. Of course, they were popular because people listened to them, but that doesn’t seem to carry any weight with the Commissioners. Meanwhile, the only way that TV and radio stations can protect themselves is to have somebody monitoring every broadcast with a bleeper, have the broadcast on a time delay, and negotiate contractual protections with syndicators and even their own staff as to who’s responsible in the event that the station is hit with one of these big fines. 

*   *   *   *   *


While we’re talking about fines, another government agency has jumped into the breach. The Transportation Security Administration, the airport screeners which recent government studies have found to be no better than the private companies they replaced, are now fining passengers if they find any prohibited items. Two cases in point. One woman was fined $150 because she had with her a silver cake-serving set that she got as a wedding present, and another woman was fined $150 for carrying a very small pocket knife in her briefcase. She lives in California, but under the law she was entitled to a hearing. So the TSA gave her a hearing – in Baltimore, Maryland.

*   *   *   *   *

Here’s an election year prediction about the current Commissioners: by this time next year, Chairman Powell, Commissioner Abernathy, Commissioner Martin, and Commissioner Adelstein will be gone. 

*   *   *   *   *


It might be somewhat surprising, but we’re not going to say a lot about the DTV transition and the current flap. Based on public statements, it appears that the Commission now wishes to defer until 2009 the give-back of the analog channels, but this one is not yet settled. We do know that when it is settled, it will be by entirely different people than those who hold the key jobs now. Believe it or not, postponing the digital transition to 2009 could be a financial disaster for broadcasters. In order to jump-start the transition, the Commission, led by the Chairman, allowed broadcasters to commence HDTV operations on a temporary basis using very small transmitters. Small transmitters mean small costs. Look for the Commission to now require broadcasters to go to full power with their digital signal, which could result in a loss of millions of dollars per station. 

*   *   *   *   *


The proposed regulatory fees have now been published. The fees are creeping up and are going to continue to creep up. 

*   *   *   *   *


Two notices published at the direction of the Federal Communications Commission: Notice one reads, “Effective April 15, 1004, AT&T is increasing prices for its AT&T CIID/891 basic card services. AT&T is also simplifying its IntraLATA AT&T CIID card pricing by offering one flat price instead of a mileage-band time-of-day day-of-week pricing.” The next notice is as follows: “Effective April 15, 2004, AT&T is increasing prices for some of its intrastate dialstation services. AT&T is also restructuring and simplifying its IntraLATA direct dial basic schedules X, Y, and Z by postalizing its rates from a mileage-band time-of-day day-of-week pricing.” We have two questions. First, why does the FCC allow this type of gobbeldy-gook? Second, if anybody understands it, please drop us a note. 

*   *   *   *   *

