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The Federal Communications Commission is like a car with a broken transmission. The engine runs, the bells and whistles and lights and horn work, all of the occupants are in the car, and everything looks normal, but it just doesn’t go anywhere. Somewhere along the line, the Commission’s transmission broke down. In February, over the objection of the Chairman, the Commission adopted a Report & Order on its Triennial Review of regulations affecting wireline carriers. To much fanfare, the Commission issued a press release summarizing the report, and we wrote about it in our newsletter. Since then, the Commission still (at least as of July 3) has not released the text of the action adopted in February. 

Why? The item was not drafted when the vote was taken. So you say, well, if the Report & Order wasn’t written, and the proposed Rules weren’t available to the Commissioners, what did they vote on? That’s a really good question. There are all sorts of laws, regulations, and policies requiring that the business of the people be conducted in front of the people (so-called “government in the sunshine”). Yet this Commission has found a way to do accomplish everything of substance behind closed doors. The Commissioners have a public vote over a document that doesn’t exist, and then they spend four or five months drafting the document and crafting the Rules. The document will be released by the Commission after it has gone through an “editing process,” where all five Commissioners haggle with each other, in secret, over the text of the document. The failure to complete this particular Report & Order, however, is an outrage even by FCC standards. 

We have a really novel suggestion. Why doesn’t the Commission take the draft of the document, sit down in open session and work out the “edits,” put in the footnotes, vote on however many parts of the document they need to vote on in order to get a consensus, and let the public see what’s really happening. Odds of this suggestion going anywhere:  zero. 

We see signs of a major change coming. 

*   *   *   *   *

The Commission’s Report & Order on its Biennial Review of regulations affecting broadcasters, popularly known as “the Multiple Ownership Order,” was just released. It is over 400 pages long (Application of George’s Rule: if they need 400 pages to raise the TV cap from 35% to 45% and adopt the Arbitron metro definition for a radio market, there is no real justification for any of it. Remember, the longer the document the less substance it has). We actually feel sorry for the staff on this one, because the Media Bureau staff worked very hard to have a complete and extensive document ready for the vote of the Commissioners in time for the June 2nd meeting. This time, the Commission had before it the full text of a document, the Commissioners knew exactly what they were voting on, and the Commission still did not get the document released for over a month. Of course, the main problem for the Commission was that the public also learned what they voted on, and the public was outraged. You can imagine the shock and horror of the Commissioners at being required to justify their actions in the bright glow of the spotlight—er, the sunshine. Even more horrifying to the Commissioners was the fact that Congress, more particularly the Senate, has gotten involved. 

We will review the Multiple Ownership Order in detail, and then prepare separate radio and TV assessments for distribution, as soon as we can . One significant change is that the Commission has come to recognize that noncommercial radio stations compete with commercial radio stations for listeners, and so both categories of station are for the first time included in the total-stations-in-the-market count. Although the number of stations allowed in a market remains the same, the market boundaries were redefined to conform to those of the Arbitron Metro boundaries.  (Definitions of markets for stations in areas outside Arbitron Metros will be considered in a later rulemaking proceeding.)  Of course, the radio rules are not the main source of the controversy; rather, the increase in the national television cap, from 35% to 45%, and to a much lesser extent, the lifting of the ban on cross-ownership of newspapers and television stations, are the focus of the ongoing political fight. Nobody cares whether the upper number is 45 or 42 or 47. The industry fight is over the effort of TV affiliates to prevent the networks from getting the upper hand in affiliate negotiations. The issue for the public is big, and the public has a visceral reaction to big, deciding that nothing good can come from bigger. 

*   *   *   *   *

Congress, of course, has jumped in with both feet, and the NAB has inadvertently loosed a nightmare on the industry. The NAB television board thought that the best way to fight the new multiple ownership Rules was not to appeal the Commission’s decision to the courts, but to go directly to Congress and seek legislation rolling back the new Rules. They may be successful, but some old Rules are likely to be resuscitated, too. There are proposals to reinstate the Fairness Doctrine, increase by tenfold the forfeiture authority of the Commission, return to the good old days of long-form renewal applications, put additional disclosure requirements on political ads, and to require certain types of programs to be aired. Not all will pass, and the House is still on the NAB’s side, but momentum is gaining for a broadcast re-regulation bill. 

*   *   *   *   *

Meanwhile, there is a freeze on the filing of Form 314, 315, and 316 assignment and transfer applications, as well as on Form 301 applications for modification of existing radio and television stations. The freeze is supposed to last until the Office of Management and Budget (“OMB”) approves application forms that incorporate the new multiple ownership Rules. The freeze was adopted on June 2nd by the FCC staff, acting on delegated authority (which means that the Commission didn’t know anything about it), and the only document released on the freeze was a press release, which was very hastily done. For instance, there is a blanket freeze on all assignment and transfer applications and on modification applications. But why freeze assignments, transfers, and modification applications that would be absolutely unaffected by either version of the multiple ownership Rules? Also, it takes forever to get modifications approved. Why prevent the filing of a Form 301, instead of just announcing that any pending or subsequently filed modification application may have to be amended prior to grant, if that application raises a multiple ownership issue? 

In the staff’s defense, nobody thought that it was going to take over a month to issue the Report & Order.The original plan was to adopt a temporary freeze, have the Commission issue the Report & Order, and send the new application forms to OMB for emergency approval. That would have amounted to a freeze that would have been lifted by the 15th of July. But the staff forgot that the transmission was broken. Now we’re looking at mid-August or early September as the earliest date by which the freeze might be lifted. If the Congressional activity picks up steam, however, this could be mired down for a long time. 

*   *   *   *   *


The Commission has released a list of FM translator applications that are not mutually exclusive. If you filed an application in the last window, check the list, or call us and we will check it for you. The long-form FCC Form 349 must be filed by August 29, 2003. Even if you did not file, you may want to check the list to see if any of your competitors show up. The eligibility Rules are quite specific that a commercial FM applicant is not supposed to extend its signal beyond the primary station’s 1 mV/m contour.  For this proceeding, the Commission has adopted a foreshortened (15-day) period within which to file petitions to deny against singleton FM translator applications, once the staff has reviewed and cleared them. You should therefore have your engineer check applications filed by others in your service area, in advance, in case you need to oppose any of them; engineers are going to be jammed up in the two weeks preceding the filing deadline, once the relevant public notice is issued by the FCC staff. The Commission’s review to this point was limited to conflict analysis.

*   *   *   *   *


A real sleeper of a rulemaking is creeping through the Commission under the radar (to coin a mixed metaphor). Proposed towers and tower sites are required to be cleared by state historic preservation offices and Indian tribes, to make sure the construction does not adversely affect historic properties, before the Commission will approve an application. The requirement, which is part of the environmental Rules, has been in the application checklist for some time, but not in application forms for new or modified stations. Like a number of other Rules (such as, for many years, documentation of limits on RF exposure), this one had generally not been enforced. 


No more. Towers can be seen from a long way off, especially if equipped with strobe lighting, so the visual impact of a tower can have consequences beyond its immediate area. If an applicant proposes to construct a new tower and certifies in good faith that the new construction meets environmental requirements and is wrong, the certification is a misrepresentation. Just ask the permittee in North Dakota that built a 180-foot monopole tower that was fully consistent with all building codes, had the necessary local permits, and had obtained federal airspace clearance, but which was fined $200,000.00 by the Commission for failing to get historic preservation approval. Incidentally, the fine was much larger than a typical broadcast fine because a tower violation is not a broadcast violation and thus not limited by forfeiture authority restrictions. In this case, the permittee was a wireless carrier, but broadcasters are similarly vulnerable. One of the proposals getting good press from Capitol Hill is to increase fines ten-fold. This rulemaking will require whole new application processes and a new vocabulary, like NHPA, NHO, SHPO, THPO. Comments are due August 8, 2003.

*   *   *   *   *


Are you ready for renewals and/or inspection?  Issues/programs lists in the public file?  EEO reports completed and placed on the station website?  Biennial ownership reports, and necessary contracts, filed?  Notices posted at the transmitter?  EAS documentation and operating logs maintained?  If a TV station, children’s television programming reports filed? 

*   *   *   *   *
