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FM Minor Change and Rulemaking Freeze

The Commission announced, in connection with the auction of the 290 FM construction permits, that it would impose an immediate freeze on the filing of petitions to amend the FM table of allotments and on counterproposals that propose a change in channel, class, or reference coordinates for any of the 290 vacant, non-reserved-band FM allotments scheduled for Auction 37. Any petition or counterproposal proposing to change an Auction 37 FM allotment will be dismissed. 

Following the close of the filing window, which is scheduled to open on July 22, 2004, and close on August 6, 2004, the freeze will also include all petitions and counterproposals which propose a change in or do not fully protect preferred site coordinates specified in Form 175 applications. In other words, as part of the FM auction process, applicants for particular allocations may propose a change in site coordinates as part of the auction process, so if they are the winning bidder in the auction, the grant of their application will allow them to build at the site of their choosing, as opposed to the reference coordinates. 

Minor FM change applications, which are the only FM applications that can be filed without a window, will not be accepted by the Commission during the July 22 – August 6, 2004, filing window. When the filing window closes, the Commission will then protect all of the preferred coordinates for those applicants filing Form 175 for one of the 290 vacant FM allotments. In other words, an allotment to city X might have both reference coordinates and five or six other sets of coordinates (specified by applicants) that could be anywhere around the community of license. All of those coordinates will be protected against the filing of minor changes applications. Once the auction is complete, the only coordinates that will be protected will be those of the winning applicant. 

*   *   *   *   *

FCC – Snake Oil Sales?

We have learned that, prior to the release of the FCC auction documents, the Commission was told by a prominent consulting engineering firm that their analysis indicated that 39 of the proposed allotments listed in the 290 allotments being auctioned could not be built because of short-spacing  to either rulemakings or other stations. When advised by the engineering firm, the written response from the Media Bureau was, “We said ‘buyer beware’.” In other words, the Media Bureau staff’s position is that, having said buyer beware, they can then proceed to auction allocations that they know are worthless. This is not what the Federal government should do.

Apropos of buyer beware, for 18 of the allotments that are being auctioned, the Commission has no cross-reference to the Report & Order in which the allotment was adopted. Therefore, applicants in the process of doing a due diligence analysis of the allotments would be unable to find the Commission’s comments, site restrictions, and area analysis that goes into each allotment proceeding. So much for due diligence. 

*   *   *   *   *

FM Auction Dates Established

The following dates have been established for FM broadcast Auction 37:

July 22, 2004 – Auction seminar at the FCC building in Washington

July 22, 2004 (noon EST) – Short-form filing window opens

August 6, 2004 (6pm EST) – Short-form application filing window closes

September 24, 2004 (6pm EST) – Up-front payments (via wire transfer only) due at Mellon       Bank

October 29, 2004 – Mock auction

November 3, 2004 – Commencement of auction

The Commission’s Report & Order setting the auction procedures does not contain any real surprises. Some of the highlights are that the Commission has reduced by 50% the up-front payment and the minimum opening bid amounts for the allotments, the methodology to be used in the auction is similar to the ones the Commission has used in the past few years, and there will be a 35% bidding credit for an applicant who has no other mass media interest(s) and a 25% bidding credit for applicants having 3 or fewer mass media interest(s). A bidding credit reduces the amount of the winning bid by the amount of the credit, so if you bid $100,000 for a station and you have a 25% bidding credit, you will only be required to pay $75,000. Similarly, someone who holds a 35% bidding credit would only pay $65,000 for the same gross bid. 

*   *   *   *   *

New EEO Reporting Requirements

The Commission has adopted, as it said it would, annual employment statistical filing requirements for specified licensees. The form is FCC Form 395 (-A for MVPDs and -B for broadcast). The 395 had been suspended in 2000 when the Commission’s entire EEO process was thrown out by the Court of Appeals. When the Commission reinstated its EEO rules in November of 2002, it indicated that it would consider in a further rulemaking proceeding whether to adopt the reporting requirements. 

This is part of the game being played with the EEO rules. Previously, the Court had said that the Commission could not adopt the rules and regulations promoting the hiring of minorities and women, and that the reporting requirements were in furtherance of the Commission’s plan. Therefore, the Commission adopted its initial EEO rules without the form, in the hopes that anyone appealing the decision would not have available the argument that the Commission’s EEO rules plus the form cross the boundaries established by the Court. Obviously, if in fact the new Rules (November 2002) were benign, the reporting requirements could have been adopted. The delay was to assist an expected court test. 

With the adoption of the Report, the Commission now requires you to tell them how many minorities and women you have in the various job categories that are on the form. The Commission says that it will only use the information provided for statistical reporting purposes, not for analyzing a station’s performance. Accordingly, at least one Commissioner and a number of commenters have suggested to the Commission that the information on the form should be confidential. 

What the majority of the Commissioners want to do is require licensees to file the form and post it on their websites. Outside groups could then come in, perform their analysis of the information or not, file petitions to deny, and at that point of course the Commission will look at the statistics contained in the report because it’s not doing so on its own motion, but in response to a petition to deny. The ultimate effect – unacknowledged but implicit – is that hiring quotas will have been restored and that stations having difficulties “meeting quota” will again be forced to pay off potential petitioners with cash.

The reporting date for the new Form 395 will be September 30 of each year, except for 2004. Although the report date will be set later for 2004, it will cover a two-week pay period drawn from July, August, or September. 

To whom does this apply? All AM, FM (except low power FM stations), TV, Class A TV or International broadcast stations with five or more full-time employees must file Form 395-B. All MVPDs (cable, DBS, MDS, LMDS, SMATV and OVS) with six or more full-time employees must file FCC Form 395-A.

*   *   *   *   *

Multiple ownership


The Third Circuit Court of Appeals has reversed and remanded to the Commission all of the new multiple ownership rules. What has not been announced yet by the Commission is the course it will now follow. If the problem were just the Third Circuit, the Commission would keep in effect its current rules. However, the House has passed a bill that has language concerning the FCC’s multiple ownership rules, and the press reports that language involving the multiple ownership rules was attached to the defense appropriations bill, so there is the possibility that Congress will act. Just because the House passes a bill and the Senate passes a bill doesn’t mean that the language will survive conference, or that it will get passed this year.

*   *   *   *   *

