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The Commission’s new multiple ownership rules continue to make news. The situation is fluid: that means in Washington speak that nobody has any idea what’s going to happen. For the record, the Report and Order adopting the new rules has been published in the Federal Register, and the new rules are set to take effect on September 4;  however, Congress is yet to be heard from, the Commission is going to be flooded with petitions for reconsideration, and the NAB and the network affiliate associations have gone directly to the courts. So, what is the impact on the industry? 

The June 2, very temporary freeze on the filing of assignment and transfer applications on FCC Forms 314 and 315 respectively (not FCC Form 316 filings), and applications on FCC Form 301 to modify stations is still in place. At the time the freeze was adopted, Commission staff weren’t paying much attention to the implications of the concept because they thought it would only be for a week or two. Of course, with the way the Commission counts time, a few months is but a blink of the eye. The problem was that nobody paid particular attention to the details, and so all routine business at the Commission has stopped until the new multiple ownership rules take effect, whether or not any given new matter would have been affected by the new multiple ownership rules. Now that the rules have been published in the Federal Register, they are due to take effect September 4, and one hopes that the Commission will have its act together, its new forms in place (OMB has approved them), and that the freeze lifts on September 4. We’ll let you know.

One change in the rules that has received very little notice was the inclusion of noncommercial stations in the TV station market count. Commissioner Adelstein calls this the “Minot blunder”. If you count noncommercial stations, Minot, North Dakota, has more stations than Detroit. Pre-Rule change, there was an “independent voice” test, so stations under common ownership counted as one. That also disappeared in the new Rules, so the fact that multiple noncommercial stations all have the same programming no longer matters.  Noncommercials are also included in the radio markets, potentially a huge change. The full ramifications of this change will not be known until a market-by-market analysis of the new rules is undertaken. 

*   *   *   *   *

Not to beat a dead horse (or a moribund Commission), but it has now been six months since the Commission adopted wireline rule changes in a Report and Order, and the Commission has yet to release either the rule changes or the Report and Order. That’s the famous vote where the chairman got overruled. 

*   *   *   *   *

The next major filing for all stations and construction permit holders are the regulatory fees that are due by September 24, 2003. You must file the requisite fees for all main stations and for all auxiliary stations, including STLs. The penalties for being late, or not filing, are severe, and they are not phased in. If you make a mistake with the filing, or if you are late, the penalty is 25% of the total due. There are other penalties listed in the Rules, not all of which the Commission has imposed, but which could be. 

*   *   *   *   *

There are at least two items on the regulatory enforcement front that you need to be aware of. First, a radio station that shared studio space with another radio station, not commonly owned, was fined for not having a separate EAS receiver installed, even though a shared employee monitored the EAS.

 In another instance, however, the FCC reversed a field forfeiture determination when one of the Commission’s agents decided that the transmission lines running up the tower should also be painted the alternate white and orange colors. We noted previously that the Commission’s field agents have been instructed to begin cracking down on RF violations, tower lighting, and so forth, because the violations involved safety issues. Most stations pay the five- and even six-figure fines, but some argue and win. One inspector cited a radio station for failure to have a fence around its transmitter site. In fact, it had a fence, but the top fastener on one post had come loose. The Commission reversed that one, too. Our advice has not changed. If inspected, be polite and answer all questions fully and truthfully, but do not roll over and play dead if cited. It may well cost more to fight a fine, but a fine is a permanent blot on your record and a fine “multiplier” if you are cited again. 

*   *   *   *   *

The adoption of In-Band On-Channel (IBOC) digital broadcasting for FM has a couple of negative twists. In a recent report submitted by the NAB to the Commission, the NAB suggested that stations should use separate antennas. Also, in order to accommodate the full digital signal, a radio station needs a small amount of additional bandwidth. That bandwidth expansion is going to have a significant negative impact on FM translators. FM translators are allowed on adjacent channels, but now, instead of protecting only the main channel, radio stations will have to be protected to both the main station and to each adjacent channel.

*   *   *   *   *

We are moving into the renewal season again. Don’t forget to file biennial ownership reports on the anniversary date of your station’s renewal application filing date. Also, there have been a few changes in the renewal procedure. First, if you have translator stations, either FM or TV, you should list those on your primary station renewal application. It is no longer necessary to file a separate renewal for each translator station. Also, if you purchased a station during the last broadcast term, your renewal covers only the time that you owned the station. For instance, in Item 4, you do not have to list violations by the previous owner. Reportable violations, by the way, are only those for which the Commission has issued a notice of forfeiture, or for violations determined by courts of competent jurisdiction. You do not have to turn yourself in to the Commission. 

*   *   *   *   *

The last Commission meeting was devoted to various issues involving telecommunications services in rural areas. One of the issues that the Commission dealt with was digital translator service. A Notice of Proposed Rulemaking was issued and a docket number (03-185) assigned. Until the Notice is published in the Federal Register, however, we will not have either a comment or reply date. Comments will likely be due some time around the end of October

Highlights of the proposal are as follows: 

· Digital translator stations must be technically capable of retransmitting the complete signals of a DTV broadcast station.

· LPTV stations must broadcast, at no charge to viewers, video programming services with a video resolution at least comparable to that of an analog signal.

· Both LPTV and TV translator stations will be allowed to use out-of-core channels. The available channels will be 2 through 13 and 14 through 59, except for Channel 37, and comments are requested on the use of channels 60 through 69. 

· LPTV stations and translators will remain secondary services. 

· To facilitate the transition, the Commission proposes a digital-only window for existing translators and low power stations; that is, if you can find a channel, all analog translators and LPTVs will have a digital station also. 

*   *   *   *   *

We have yet to see the reappointment of Commissioner Adelstein. His term expired in June. Commissioner Adelstein came into the job with a firm grasp of communications issues and has worked diligently at his job since then. He has, however, two serious problems. First, he is Senator Tom Daschle’s nominee in a Republican administration, and he certainly did not endear himself to the Chairman of the FCC during his short tenure. Chairmen have a history of blocking reappointments of commissioners who oppose them, and of course the Republican administration is not going to bend over backwards to help Tom Daschle. So, like the multiple ownership rules, the Commissioner’s reappointment prospects are fluid. 

*   *   *   *   *

Speaking of commissioners, Commissioner Copps has issued a news release severely criticizing the Commission for letting a complaint involving the Opie & Anthony show languish at the Commission for over a year. This was the situation where Opie & Anthony, as part of an on-air stunt, allegedly broadcast sexual activity from St. Patrick’s cathedral. Although we don’t mind criticizing the Staff when they deserve it, we also defend the Staff when they don’t deserve the criticism, and in this case, the Enforcement Bureau does not deserve the criticism. Indecency is a moral concept that the Commission has tried over the years to define, with very little success. The result is that programming that otherwise meets the indecency rules is perfectly fine when it is included in “The Sopranos” but that would bring severe sanctions if included in “Third Watch.” That  may make some sense to somebody, but not to us. At various NAB conventions George has participated in a number of panels with David Solomon, the Chief of the Enforcement Bureau. Based on the discussions on those panels, in considering indecency issues, David Solomon and his staff try very carefully to follow the guidelines established by the Commission. In this case, you have the worst of all Washington worlds: a political body trying to enforce a moral concept. If there is a delay, this one, too, rests at the doorstep of the Commission, and ought not to be attributed to the staff.  

*   *   *   *   *

There are some changed requirements for submissions filed with the various bureaus. The remittance advice, FCC Form 159, has been changed, and that includes the continuation sheet, FCC Form 159-C. Because each applicant has to register its taxpayer identification number (TIN) with the Commission in order to receive a registration number (FRN), the TIN is no longer needed on the 159. 

There is a new procedure for filing for satellite uplink facilities. Both FCC Form 312 and Special Temporary Authority requests should be filed electronically. 

There is a change in the regulatory filing fee procedures. Even late-filed fees can be filed, but the computer will automatically add the 25% penalty. Online filing requires a credit card, and there have been many instances where charges have been rejected by the credit card companies. Some regulatory fees are well into five figures, and the fraud prevention systems of many credit card companies reject large charges that cannot be confirmed by telephone with the credit card company. A rejection by the credit card company results in a 25% penalty if the resubmission is not completed by September 24. 

Payments can also be made directly to the Mellon Bank by mail or overnight delivery service. 

*   *   *   *   *

Finally, for all California stations, the gubernatorial recall election scheduled for Tuesday, October 7, has implications for radio and TV stations. The 60-day window opens August 8, and every candidate listed on the ballot, including Governor Davis, is eligible for the lowest unit charge. Many stations were not anticipating having to make that calculation so soon. Also, questions of political use have to be considered. There are movie actors, syndicated columnists, self-described smut-peddlers, and a range of people that we actually don’t even want to think about who are legally qualified candidates for governor of California. 

If you allow your facilities to be “used,” as that term has been defined in about fifty cases and the Commission’s Rules, then you owe equal time to all other candidates in the race. A mistake in this area could be devastating to your schedule. Because of the presence of the Hollywood types in the election, you might well see them during entertainment programs where you otherwise would not see politicians. For instance, the playing of an actor/candidate’s movie is a use. Play “Terminator” and 130-plus people get two hours of free time on your station. One commentator noted that the California political race was like the cantina scene in Star Wars. Please note, however, that you do not have to tell candidates they are entitled to time, and any request must be made within seven days of the triggering use.  

Also, California stations need to dust off, update, and give to anyone who asks their written political disclosure statements that are required to be on file at the station. Information on the political rules is on our website. 

*   *   *   *   * 

